Coronavirus (Scotland) Act 2020 -  Guidance  on measures to ensure that renters in both the social and private rented sectors are protected while confined to their homes 
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Introduction

This short guidance note is intended to give stakeholders an overview of the measures  to protect renters contained within the Coronavirus (Scotland) Act 2020, which comes into force on Tuesday 7 April.  

This is not a comprehensive or in depth overview of the provisions rather it is intended to highlight the key changes made by the Act.

Background

The Coronavirus (Scotland) Bill completed all stages of the legislative process in the Scottish Parliament on Wednesday 1 April.  

All provisions of the Act are temporary in their duration.  The Act is intended to provide relief during the coronavirus outbreak, and the disruption caused by the outbreak. The Scottish Government’s clear commitment is that none of its provisions will last longer than is necessary and proportionate to deal with the outbreak and its effects.

The Act provides that it expires on 30 September 2020, six months after coming into force. However, that period can be extended by the Scottish Parliament if required: first to 31 March 2021, and then to 30 September 2021.  It cannot be extended longer than that. 

The Act provides for dealing with the situation where any of its provisions becomes unneeded earlier than the dates set out above.  Under section 11, provisions can be suspended and revived by the Scottish Ministers, if they are temporarily no longer required but there is reason to believe they may become required again.

Alternatively, if satisfied that any provisions are unnecessary and will no longer be required, the Scottish Ministers can cause them to expire early under section 13.


Preventing Evictions

To protect private and social rented tenants being evicted from their home during the Covid-19 pandemic, the provisions within schedule 1 of the Act:

1. temporarily extends the notice period before the process for ending a tenancy can begin for up to 6 months, except where a landlord is looking to regain possession of a property where it has been abandoned by a tenant, in relation to short Scottish secure tenancies involving anti-social behaviour and in the case of assured tenancies and regulated tenancies where there is suitable alternative accommodation for the tenant;

1. the extended notice periods are either for 6 months (in most cases) or 3 months for certain tenant conduct grounds relating to antisocial/criminal behaviour or, in the private rented sector, where a landlord or a close family member is looking to move back into the property;

1. in a limited number of Short Scottish Secure Tenancies cases which are coming to an end, and where the landlord wishes to end the tenancy the notice period will remain at 2 months; 

1. temporarily changes all private rented sector repossession cases going before the First-tier Tribunal (Housing and Property Chamber) to be considered on a discretionary basis – bringing it in line with how a Sheriff considers social rented sector repossession cases. This will ensure the Tribunal considers the reasonableness of making an eviction order during the outbreak;

1. makes provision for Scottish Ministers to extend the period these changes apply to and gives them the necessary flexibility in relation to the application of these provisions to respond to the uncertainty around the duration of the pandemic;  

1. the extended notice periods will apply to notices which are issued after the commencement of the Bill.

The Act ensures that tenants in the rented sector have additional protection from eviction in the current uncertainty relating to the coronavirus pandemic.  The changes support tenants to be secure in their homes and will also ensure that they have time to apply for and receive the available support so they can pay their bills in the short term and, if necessary, to give them time to plan for the longer term over this unprecedented crisis.  

Eviction notice periods

The changes made to the eviction notice periods will affect the following tenancies:

· the Private Residential Tenancy;
· the Scottish Secure Tenancy and Short Scottish Secure Tenancy;
· the Assured and Short Assured Tenancies; and
· regulated tenancies.

In recognition of how fast moving the impacts of this pandemic are, there are provisions within the Act providing Scottish Ministers with the flexibility to modify the notice period for all eviction grounds which are set at 3 months, to a maximum of 6 months.  For example, if a high number of landlords are issuing notices using the ground that they intend to move back into the property and there was evidence the ground was being misused, Scottish Ministers are able to take action to increase the notice period for that ground to a maximum of 6 months.  

Eviction grounds being made discretionary

If a private landlord serves a notice to leave and the tenant chooses not to leave the property, the landlord must go to the First-tier Tribunal (Housing and Property Chamber) for an eviction order.  Under normal tenancy legislation, many of the eviction grounds were mandatory, meaning a Tribunal had to grant an eviction order if all the requirements were met.  

This legislation amends all the eviction grounds a private landlord can use to regain possession through to make them all discretionary.  This change ensures that the Tribunal – once operational again – will be able to use discretion and take all factors relating to the impact of Covid-19 has had on both the landlord and tenant, into account before deciding whether to issue an eviction order or not.

Power to extend the period the temporary changes are in force

The changes will be in force until 30 September 2020. Alongside being able to amend the notice periods that apply up to a maximum of 6 months, Scottish Ministers also have the power to extend the changes for two further 6 month periods. 
This gives Scottish Ministers the necessary flexibility to adapt to the uncertainty caused by the pandemic 

Error in notices

Where a landlord has completed a notice incorrectly by including the wrong notice period, the notice will be valid but only in accordance with the correct notice period. This will ensure that if a landlord accidentally includes the notice periods that would have applied before this legislative change, they do not have to start the process again.  The process can continue but only in line with the relevant extended notice period.

Contact: Social Rented Sector - Michael Boal, Social Housing Charter & Regulation Manager, Scottish Government, Email: Michael.Boal@gov.scot 
Pauline Brice, Housing Policy Manager, Scottish Government, Email: Pauline.Brice@gov.scot
Private Rented Sector – Yvonne Gavan, Senior Policy Officer, Scottish Government, Email: Yvonne.Gavan@gov.scot
 
